Initial Appearance [From Benchbook 1.01.IV]
[bookmark: _Hlk162319074]
IV. Suggested Colloquy[footnoteRef:1]  [1:  Developed in part from the colloquy in the Procedures Manual for United States Magistrate Judges, Section 5: Initial Appearances (2014), available at https://jnet.ao.dcn/sites/default/files/pdf/Section5-Initial-Appearance-Final-March-2014_20140320.pdf. Note: this colloquy is for felony cases. For misdemeanors, see the colloquy in the Procedures Manual at 13–15.] 

[Note: If in doubt about the defendant’s English language ability, consult with defense counsel. Obtain an interpreter if needed. 28 U.S.C. § 1827.]
A. Explain the Nature of the Proceedings
The purpose of this hearing is to:
1) 	advise you of some of your rights; 
2) 	ask how you intend to proceed with counsel in this case; 
3) 	inform you of the substance of the charges pending against you; 
4) 	set some further hearings in your case; and 
5) 	determine how we will proceed on the question of whether you will be released on bond or detained in custody while your case is pending.
B. Right to Counsel
• 	You have a right to retain counsel or to request that counsel be appointed if you cannot obtain counsel.
• 	Do you have an attorney? 
[If an attorney is present, ask if the attorney is making a general or special appearance; otherwise set for identification hearing.]
[If an attorney is not present, ask the Defendant:]
•	Do you intend to hire an attorney, or are you requesting that the Court appoint an attorney for you because you cannot afford or obtain one?
If the defendant cannot afford or is unable to find an attorney, see section 1.02: Appointment of Counsel or Pro Se Representation, infra, for appointment of counsel procedure.
If a conflict arises: Have the Federal Public Defender appear specially, then set a date for a hearing on identification of counsel.
Do not proceed further with the initial appearance hearing unless the defendant has the assistance of counsel or, after being advised of the consequences, has chosen to waive the right to counsel and to proceed pro se. See section 1.02: Appointment of Counsel or Pro Se Representation, infra, at C, for the warnings to be given to a defendant who does not want counsel.
C. Other Rights
•	If you have been charged by an information rather than an indictment, you may have the right to a preliminary hearing to determine whether there is probable cause to believe that you have committed the offense you have been charged with. You also have the right to waive prosecution by indictment and allow the prosecution to proceed based on the information.
• 	You may be entitled to be released before trial. That may happen at the end of this hearing or, if a motion for a detention hearing is granted, whether you are released or detained will be determined at that hearing.
• 	If you are not a United States citizen, you may request that the government notify a consular officer from your country of nationality that you have been arrested. Even without your request, such notification is required for some countries.
D. Advisement of Nature of Charges
1. On an Indictment
•	A Grand Jury has returned an indictment against you charging you with certain offenses. Have you received a copy of the Indictment in this case?
To the Assistant United States Attorney (AUSA): 
· Please summarize the charges.
May proceed to arraignment if counsel is already appointed or wait as circumstances dictate. See Fed. R. Crim. P. 10. If proceeding immediately to arraignment, see section 1.07: Arraignment and Plea, infra.
2. On a Felony Information 
•	Do you have a copy of the information?
· The United States Attorney has charged you in an information with certain felony offenses.
To the AUSA: 
· Please summarize the charges and the penalties.
To the Defendant:
· Do you understand the charges against you and the maximum penalties you face? 
[If yes, generally would proceed to waiver of indictment under Fed. R. Crim. P. 7(b) and to arraignment. See section 1.06: Waiver of Indictment, and section 1.07: Arraignment and Plea, infra.] 
· You have the constitutional right to be charged by indictment by a grand jury.
· Here, the United States Attorney has filed something called an information, which is a notice of the charges against you.
· Because you are charged with a felony offense, you can only be charged by information if you waive your constitutional right to an indictment.
· An indictment is when a Grand Jury hears evidence about the alleged offenses and returns an indictment finding probable cause that you committed the alleged crimes.
· A Grand Jury consists of twenty-three persons; sixteen must be present to hear the case. At least twelve must find probable cause in order for you to be indicted.
· A Grand Jury may or may not indict you.
· If you waive indictment by a Grand Jury, the case proceeds against you by the U.S. Attorney’s information just as though you had been indicted.
· Have you discussed your right to indictment by the Grand Jury with your attorney?
· Do you understand your right to indictment by the Grand Jury?
· Have any threats or promises been made to induce you to waive indictment?
· Do you wish to waive your right to indictment by the Grand Jury?
· Counsel, is there any reason the defendant should not waive indictment?
Have the defendant sign the waiver of indictment (or, if already signed, verify that it is the defendant’s signature).
Find that the waiver of indictment has been knowingly and voluntarily made by the defendant, accept the waiver, and let the record reflect that the defendant has waived indictment.
If the defendant does not waive indictment, schedule a preliminary hearing.
3. Release or Detention
[To AUSA:] 
· Is the government requesting a detention hearing?
If yes, ask the government:
· What is your basis for requesting a detention hearing?


